
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 02/19/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties email Department 07 to request 

argument and to specify the issues to be argued.  Counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear to argue and of the issues to be 

argued.  Failure to timely advise the Court and counsel or self-represented parties will 

preclude any party from arguing the matter.  (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  Warning: this email 
address is not to be used for any communication with Department 07 except as expressly 
and specifically authorized by Dept. 07.  Any emails received in contravention of this order 
will be disregarded by the Court and may subject the offending party to sanctions. 
 
 

 1.  TIME:  9:00   CASE#: MSC17-01739 
CASE NAME: SUNGIIDORJ  VS. CCC HEALTH PLAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT IN INTERVENTION 
FILED BY WINSTON CERVANTES 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by Winston Cervantes ("Demurrer") to the First Amended 

Complaint in Intervention ("FACII") filed by Intervenors Jeff Mini, Christine Mini and 29 other 

individuals (the "Intervenors").  

A motion to consolidate this action with other cases pending before Judge Steven Austin, 

Department 33 of this Court, has been filed and is set for hearing before Judge Austin at 9:00 

a.m. on March 4, 2021. Open Access for this action (Tiernan v. Diablo Community Services 

District, et al., and related cross-action and complaint in intervention) shows a hearing is set on 

the motion to consolidate at 9:00 a.m. on March 5, 2021 in this Department 7, which appears 

to have set in error, and that hearing is vacated. The hearing on the motion for 

consolidation set at 9:00 a.m. on March 4, 2021 in Department 33 before Judge Austin is 

hereby confirmed. 

If this action is not consolidated pursuant to the pending motion to consolidate to be heard by 

Judge Austin on March 4, 2021, then the Court has certain questions as to whether all parties 

necessary to address the dispute are named or represented in the action, among other issues. 

Subject to the ruling on the pending motion to consolidate, the Court makes the following orders: 
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1. The hearing on the Demurrer to the FACII is continued on the Court's own motion to 

9:00 a.m. on March 26, 2021. 

  

2. The case management conference presently set for April 27, 2021 is hereby 

advanced by the Court to 9:00 a.m. on March 26, 2021. Both this hearing and the 

demurrer will have tentative rulings available by 1.30 pm the day before the hearings. 

 

3. The parties shall file and serve their case management conference statements by no 

later than March 12, 2021. 

 

4. By no later than March 12, 2021, each party shall file and serve on the other parties 

a Statement of Position, with supporting authorities, not to exceed 10 pages, 

addressing the following issues: (a) whether all parties necessary to address the 

claims alleged in the FACII and Mr. Cervantes's cross-complaint are included as 

parties in the action, and specifically whether the California Department of Parks, 

identified as the recipient of the proposed "25' Riding and Hiking Easement" in Parcel 

Map 263-78, Exhibit D to the FACII, or any other governmental or public agency, the 

State of California, or any political subdivision of the State, is a necessary party to 

the action in order for the relief sought in the FACII and Mr. Cervantes's cross-

complaint to be granted; (b) whether the interest of the public, including members of 

the public who may have an interest in establishing the existence and scope of any 

easement and whether the easement covers use by bicyclists, are adequately 

represented by the existing parties to the FACII and Mr. Cervantes's cross-complaint; 

and (c) if any party contends that there are additional necessary parties who are not 

presently named in the FACII and Mr. Cervantes's cross-complaint, a specific 

identification of those additional parties, their potential interest in the action, and why 

they should be added. 

 

5. By no later than March 19, 2021, each party may file and serve on the other parties 

a single Response to Statement of Position not to exceed 10 pages, responding to 

the positions stated in the other parties' initial Statements of Position. 

 

6. Counsel for Mr. Cervantes as the cross-complainant shall serve written notice to all 

parties of the foregoing dates, deadlines, and filing requirements by no later than 

February 26, 2021.  

 

If the motion to consolidate is granted and this action is ordered consolidated with the other 

cases before Judge Austin, then the foregoing briefing schedule and hearings shall be vacated.  

Please Note:  In compliance with this courts judicial ethical obligations, the court discloses that 
he is an avid bicyclist who has no interest in the outcome of this litigation. 
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 3.  TIME:  9:00   CASE#: MSC18-01030 
CASE NAME: WARD VS WARD 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DONNA WARD 
* TENTATIVE RULING: * 
 
 The general demurrer filed by defendant Donna Ward to the Second Amended 
Complaint (“SAC”) is sustained. The general demurrer filed by defendant David Foutz is 
sustained with respect to the second and fourth causes of action, and otherwise 
overruled.  

Plaintiff may file and serve an amended complaint by March 1, 2021.  

Meet and Confer 

Defendants’ efforts to meet and confer before filing this demurrer were insufficient. 
Counsel failed to engage in such efforts “in person or by telephone.” (Code Civ. Proc., 
§430.41(a).) However, failure to meet and confer in compliance with the statute is not a 
permissible basis for either sustaining or overruling a demurrer. Given the improbability that 
meeting and conferring in the correct format would change the results here, the Court proceeds 
with its ruling. 

Background 

Plaintiff, an attorney, alleges that in June of 2016, and in response to plaintiff’s helping 
defendant David Foutz’s wife commence divorce proceedings, David called plaintiff’s then-wife, 
Donna Ward. (For clarity, the parties will be referred to by their first names. No disrespect is 
intended.) Plaintiff alleges that, during this call, Donna and David conspired to (1) lure plaintiff 
home by Donna falsely telling plaintiff she had terminal cancer, and (2) when plaintiff came 
home, Donna would kill plaintiff with a shotgun. (SAC, ¶9.) Plaintiff alleges Donna called him 
immediately after the call with David, telling him she had terminal cancer. (SAC, ¶10.) Plaintiff 
was “extremely upset” upon receiving the phone call, but because plaintiff was informed by third 
parties about the plan to kill him, he did not go home. (SAC, ¶10.)  

Plaintiff sought a restraining order against Donna upon learning of the plot. (SAC, ¶14.) 
As part of the restraining order, police conducted a weapons search and recovered a shotgun 
and shells from the neighbor, to whom Donna had delivered the items after she called plaintiff 
about having cancer. (SAC, ¶14.) Shortly after these events, Donna filed for divorce. (SAC, 
¶14.)  

Plaintiff further alleges that from April 2016 through August 2017, David made numerous 
threats and plans to cause serious harm to plaintiff, or kill plaintiff. (SAC, ¶15.) David told others 
of his plans with the knowledge that plaintiff would likely learn of the plans. (SAC, ¶¶13, 15.) 
Plaintiff sought a restraining order against David, which was issued after a hearing in late 2017. 
(SAC, ¶¶12, 17.) 

Plaintiff filed a complaint on May 25, 2018 solely against Donna. The causes of action 
set forth in that original complaint were (1) Battery, (2) Assault, (3) Domestic Violence, and (4) 
Conspiracy. A claim for intentional infliction of emotional distress (“IIED”) was added in the First 
Amended Complaint, filed on August 30, 2018, in response to which Donna filed a general 
denial. In June of 2018, plaintiff also filed a separate case against David, and on October 10, 
2018, filed a First Amended Complaint (“FAC”), alleging causes of action for (1) Stalking, 
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(2) IIED, and (3) Conspiracy. David filed a general demurrer to each cause of action in the FAC, 
which was overruled.  

Several months later, a trial was held in the divorce proceeding. At trial, the alleged 
phone calls relating to Donna’s cancer story and the plot to kill plaintiff were discussed. (RJN, 
Ex. C.) Plaintiff also testified that he has included these facts in his request for a domestic 
violence restraining order against Donna. (Decl. of Thomas Ward, Ex. B.) In January 2019, 
judgment was entered in the divorce case. (RJN, Ex. A.) The court awarded spousal support to 
Donna (“Petitioner”), finding that she had not committed domestic violence against plaintiff 
(“Respondent”). The judgment stated, in relevant part:  

Respondent did not produce documented evidence of domestic violence by 
Petitioner. […] Respondent may fear for his safety from Petitioner, but the Court 
finds that his fear is unreasonable, and that Respondent conjured the fear 
himself. In light of the foregoing, the Court does not accept Respondent's proffer 
of evidence concerning domestic abuse. Petitioner caused a situation that was 
not ideal, but none of her conduct during the course of the marriage rose to the 
level of domestic violence. The Court will not reduce or remove support payable 
by the Respondent to the Petitioner going forward based on the analysis of this 
factor. 

(RJN, Ex. A, at p. 5.) 

Plaintiff appealed the judgment and the appellate court affirmed it in April 2020, 
construing the judgment to include a factual finding that plaintiff “did not demonstrate domestic 
violence occurred.” (RJN, Ex. B, p. 5.) 

Plaintiff sought leave to amend his complaints against Donna and David in August 2020. 
In response, the Court issued an OSC re why Court should not consolidate the two actions. 
Noting no objection to consolidation, the Court consolidated the cases on October 26, 2020 and 
gave plaintiff leave to file his SAC, which plaintiff did on November 10, 2020. The SAC alleges 
against both defendants (1) intentional infliction of emotional distress, (2) negligent infliction of 
emotional distress (“NEID”), and (3) conspiracy, as well as a fourth cause of action (4) stalking, 
against David only. 

Both defendants demur to the first through third causes of action pursuant to Code of 
Civil Procedure § 430.10(e) for failure to state facts sufficient to constitute a cause of action. 
David also demurs to the fourth cause of action for stalking. Plaintiff opposes the demurrers.  

Discussion 

In ruling on a demurrer, a court considers the face of the pleading attacked and matters 
subject to judicial notice. (Code Civ. Proc. § 430.30(a).) The traditional rule is that “in testing a 
pleading against a demurrer the facts alleged … are deemed to be true, however improbable 
they may be.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) 
Further, a demurrer cannot rightfully be sustained to part of a cause of action and, while facts 
pleaded in the complaint are accepted as true, the court rejects contentions, deductions and 
conclusions of fact or law. (Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 
108 Cal.App.4th 1028, 1047; Blank, supra, 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. 
(1992) 2 Cal.4th 962, 966–967.)  
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The complaint must be “liberally construed, with a view to substantial justice between the 
parties.” (Code Civ. Proc. § 452.) If the plaintiff shows a reasonable possibility that a defect in 
the complaint can be cured by amendment, a court must permit amendment. (Aubry, supra, 2 
Cal.4th at 967, citing Blank v. Kirwan, supra, 39 Cal.3d at 318.)  

Demurrer by Donna 

1. Request for Judicial Notice 

Donna’s unopposed request for judicial notice is granted. Donna is advised to properly tab 
exhibits in future filings. (Cal Rules of Court, Rule 3.1110(f); Local Rule 3.42(3).)  

The documents noticed pursuant to this request are:  

(1) pages from a January 10, 2019 judgment in the dissolution proceedings (though 
represented to be the full judgment); 

(2) the appellate decision affirming the family court’s judgment; and  
(3) pages from the trial transcript in the divorce case. 

The Court further takes notice of Exhibits B and C to the Affidavit of Thomas A. Ward for 
the purpose of this ruling. Though plaintiff does not explicitly request judicial notice in conformity 
with court rules, transcripts of the proceedings in family court are subject to judicial notice 
pursuant to Evidence Code, § 452 (d). 

2. 1st C/A – Intentional Infliction of Emotional Distress 

Donna argues that issue preclusion applies here to prevent plaintiff’s claims against her. 

For the Court to apply collateral estoppel, the following elements must be met: (1) the 
issue sought to be precluded from relitigation must be identical to that decided in a former 
proceeding; (2) the issue must have been actually litigated in the former proceeding; (3) the 
issue must have been necessarily decided in the former proceeding; (4) the decision in the 
former proceeding must be final and on the merits; and (5) the party against whom preclusion is 
sought must be the same as, or in privity with, the party to the former proceeding. (Lucido v. 
Super. Ct. (1990) 51 Cal.3d 335, 341.)  

This last requirement is clearly met here—both Donna and plaintiff were parties to the 
dissolution action.  

The judgment is also final at this point. While an appeal is pending, a judgment or order 
is not final for purposes of res judicata or collateral estoppel. (Pellissier v. Title Guarantee & 
Trust Co. (1929) 208 Cal. 172, 184; Boblitt v. Boblitt (2010) 190 Cal.App.4th 603, 606.) Here, 
though, a judgment was entered, affirmed on appeal, and the California Supreme Court denied 
review. The decision is therefore final. (See Cal Rules of Court, Rule 8.264 [appellate court 
decision is final 30 days after filing].)  

As for the same issue requirement, this factor addresses whether ‘identical factual 
allegations’ are at stake in the two proceedings, not whether the ultimate issues or dispositions 
are the same. (Lucido, supra, 51 Cal.3d at 342.) Plaintiff’s previous factual contentions and 
evidence related to the phone call between Donna and David, Donna’s subsequent attempt to 
lure plaintiff home, and the police recovery of a shotgun from a neighbor.  (See RJN, Ex. C.) 
These same factual allegations are now raised here.  

The issue—whether Donna intentionally caused distress to plaintiff—was also necessary 
to the family court’s judgment. Evidence was received pursuant to Family Code, § 4320 (i), 
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which provides that, in ordering spousal support, the court shall consider “[a]ll documented 
evidence of any history of domestic violence.” Family Code section 6211 defines "'[d]omestic 
violence'" as including "abuse" against a spouse. (§ 6211, subd. (a).) Abuse, in turn, includes (1) 
To intentionally or recklessly cause or attempt to cause bodily injury, (2) Sexual assault, (3) To 
place a person in reasonable apprehension of imminent serious bodily injury to that person or to 
another, and (4) To engage in any behavior that has been or could be enjoined pursuant to 
Section 6320.” (Family Code, § 6203 (a), emphasis added.) Subdivision (b) of section 6203 
makes clear that “[a]buse is not limited to the actual infliction of physical injury or assault."  

Behavior that “could be enjoined under section 6320” refers to the statute that describes 
domestic violence restraining orders. Domestic violence restraining orders are available to 
restrain behaviors such as, "contacting, either directly or indirectly […] or disturbing the peace of 
the other party." "[T]he plain meaning of the phrase 'disturbing the peace of the other party' in 
section 6320 may be properly understood as conduct that destroys the mental or emotional 
calm of the other party." (In re Marriage of Nadkarni (2009) 173 Cal.App.4th 1483, 1497; 
Burquet v. Brumbaugh (2014) 223 Cal.App.4th 1140, 1146-1147.)  

Here, plaintiff sought a domestic violence restraining order, reporting the phone call 
between Donna and David. The phone call was again raised in the divorce proceeding. (See 
Decl. of Thomas Ward, Ex. B.) While the phone call is the sort of abuse contemplated in the 
domestic violence statutes, the family court made a factual finding that Donna had not abused 
plaintiff. (See RJN, Ex. A, p. 5.) Because § 4320 (i) mandates consideration of any domestic 
violence, and because domestic violence includes the behavior alleged here, the lack of 
domestic violence was “necessarily decided.”  

Finally, the issue here was “actually litigated.” During trial, both sides had opportunities 
to present evidence and engage in cross-examination. Both Donna and the plaintiff had the 
motivation to do so. As summarized in his closing statement, plaintiff specifically stated he 
“presented evidence that [Donna] has a long history of domestic violence […] resulting in 
emotional distress […].” 

The same facts and issues here were raised in the dissolution proceeding. Plaintiff 
cannot re-litigate the issue in the context of claiming emotional distress torts and conspiracy. 
Collateral estoppel bars his claims. 

Plaintiff argues in his opposition that, because Donna did not demur to the IIED claim in 
a previous version of the complaint, she cannot do so now. This is incorrect. A defendant cannot 
waive the defense of failure to state a cause of action. (Code Civ. Proc., § 430.80.) Additionally, 
when the previous complaint was filed, no issue preclusion argument existed since there was 
not a final judgment in the divorce case at the time.  

Donna’s demurrer to the first cause of action for IIED is sustained, with leave to amend. 

3. 2nd C/A – Negligent Infliction of Emotional Distress 

In addition to her arguments involving collateral estoppel, Donna challenges the second 
cause of action for NIED for lack of duty. The doctrine of “negligent infliction of emotional 
distress” is not a separate tort. It simply allows certain persons to recover damages for 
emotional distress only on a negligence cause of action even though they were not otherwise 
injured or harmed. (See Molien v. Kaiser Foundation Hospitals (1980) 27 Cal.3d 916, 928.) 
Recovery in such case falls into two categories: direct victim and bystander situations, 
depending on whether a plaintiff suffered emotional distress upon seeing someone else 
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physically hurt, if so, then it is a bystander situation, if not, it is a direct victim situation.(Lawson 
v. Management Activities (1999) 69 Cal.App.4th 652, 654.) Plaintiff here attempts to plead direct 
victim emotional distress. 

The California Supreme Court has permitted direct victim claims only in three, limited 
situations: (1) the negligent mishandling of corpses (Christensen v. Superior Court (1991) 54 
Cal.3d 868, 879); (2) the negligent misdiagnosis of a disease (Molien, supra, 27 Cal.3d at 923); 
and (3) the negligent breach of a duty arising out of a pre-existing relationship (Burgess v. 
Superior Court (1992) 2 Cal.4th 1064, 1076). Because this action does not pertain to 
mishandling of corpses or misdiagnosis of a disease, plaintiff here must allege a pre-existing 
relationship between himself and the defendants that gave rise to a duty. Plaintiff makes general 
statements that a duty existed, but does not describe any pre-existing relationship or public 
policy factors that would support a duty.  

There is no duty to avoid negligently causing emotional distress to another, and 
damages for emotional distress are recoverable only if the defendant has breached some other 
duty to the plaintiff. (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 984.) If the duty 
posited by plaintiff is the duty to avoid killing him, then there is no breach because he lives. If the 
duty alleged is Donna’s duty to keep her plot a secret, such a duty makes little sense from a 
public policy perspective. It appears this latter duty to keep secrets is the very duty plaintiff 
seeks to impose. (See SAC, ¶31 [“she did not know if Defendant Foutz could be trusted and 
would reveal the plan”].) Further, the allegations do not indicate plaintiff got wind of the plot 
through any actions Donna took apart from the plot itself, which was made intentionally, not 
negligently. (See, e.g., ¶27 [“In June 2016, Defendant Foutz and Defendant Ward created a 
plan to cause Plaintiff great emotional distress and to kill him. […] Plaintiff learned […] that 
she and Defendant Foutz were planning to inflict great emotional distress upon Plaintiff and 
kill him.”])  

Donna’s demurrer to this cause of action is sustained, with leave to amend.  

4. 3rd C/A – Conspiracy 

Donna challenges conspiracy on the basis that it is derivative and the other causes of 
action fail here. In response, plaintiff contends that the challenge has been waived. Plaintiff also 
argues his emotional distress causes of action support conspiracy.  

As already noted above, no collateral estoppel existed until the divorce judgment entered 
in January 2019, months after Donna was required to respond to the complaint. A defendant 
cannot waive a defense based on failure to state a cause of action. (Code Civ. Proc., § 430.80.)  

Because the Court has sustained the demurrer to the emotional distress causes of 
action, Donna’s demurrer is sustained as to conspiracy, with leave to amend.  

Demurrer by David 

1. Late Opposition 

Defendant Foutz takes issue with the late-filing of plaintiff’s opposition brief and requests 
the Court treat it as if no opposition had been filed. The Court acknowledges the lateness, but 
given that two court holidays advanced the due date, has considered plaintiff’s arguments. 
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2. 1st C/A – Intentional Infliction of Emotional Distress 

David was not a party to the divorce proceeding and does not attempt to argue issue 
preclusion. Instead, he argues the elements of each cause of action are not met by the 
allegations of the SAC.  

IIED involves (1) extreme and outrageous conduct by the defendant with the intention of 
causing, or reckless disregard of the probability of causing, emotional distress; (2) the plaintiff's 
suffering severe or extreme emotional distress; and (3) actual and proximate causation of the 
emotional distress by the defendant's outrageous conduct. (Christensen, supra, 54 Cal.3d at 
903.) 

For the purposes of demurrer, the elements have been pleaded, as set forth in the 
previous ruling by Judge Treat, with respect to the demurrer to the First Amended Complaint: 

[M]ultiple plots to threaten plaintiff’s death – even if undertaken merely to terrify 
plaintiff with the prospect of being killed – constitute extreme or outrageous 
conduct sufficient to state this claim. (See Huntingdon Life Sciences, Inc. v. Stop 
Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal.App.4th 1228, 1260 [“the 
trial court could reasonably find in favor of Macdonald on these causes of action 
based on SHAC USA's Web site entries targeting her for illegal activity … and 
threatening her safety”].) It is immaterial that defendant did not directly threaten 
plaintiff, where, as pled, it was his intent that plaintiff learn of the threats and he 
directed actions to accomplish this. (See FAC, ¶¶ 11, 12.) 

David’s demurrer to the first cause of action is accordingly overruled. 

3. 2nd C/A – Negligent Infliction of Emotional Distress 

As discussed above, the negligent infliction of emotional distress is not a separate tort, 
and there is no duty to avoid negligently causing emotional distress to another. David is not 
alleged to have any pre-existing relationship with plaintiff that would create the requisite duty 
here.  

The tort plaintiff sets forth here is intentional, not negligent. (See, e.g., ¶27 [“In June 
2016, Defendant Foutz and Defendant Ward created a plan to cause Plaintiff great emotional 
distress and to kill him. […] Plaintiff learned […] that she and Defendant Foutz were planning to 
inflict great emotional distress upon Plaintiff and kill him.”])  

David’s demurrer to this cause of action is sustained, with leave to amend.  

4. 3rd C/A – Conspiracy 

Defendant challenges conspiracy on the basis that the other causes of action fail here. 
Because the Court has ruled that plaintiff successfully pleaded his first cause of action here, the 
demurrer is overruled as to the conspiracy cause of action as it pertains to David.  

5. 4th C/A – Stalking 

David challenges plaintiff’s claim for stalking, arguing plaintiff fails to allege sufficient 
facts to constitute a cause of action. Civil Code § 1708.7 (a) sets forth the elements. It first 
requires a pattern of conduct the intent of which was to follow, alarm, place under surveillance, 
or harass the plaintiff. (Civ. Code § 1708.7 (a)(1).) 
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The plaintiff must also show that, as a result of the pattern of conduct, he either 
“reasonably feared” for his safety (or that of an immediate family member), or suffered 
substantial emotional distress. (Civ. Code § 1708.7 (a)(2).) If the latter is at issue (substantial 
emotional distress), the pattern of conduct must also be the sort that would cause a reasonable 
person to suffer substantial emotional distress. (Ibid.) 

As the third and final element of a stalking claim, a plaintiff must establish that a credible 
threat was made with a certain degree of intent, and, additionally, that, on at least one occasion, 
plaintiff clearly and definitively demanded that the defendant “cease and abate” the pattern of 
conduct, and such demand was unsuccessful. (Civ. Code § 1708.7 (a)(3).) There is an 
exception to this requirement where exigent circumstances make the plaintiff’s communication 
of the demand impractical or unsafe. (Ibid.) Alternatively, to meet the third element of a stalking 
claim, plaintiff may show that a defendant violated a restraining order. (Ibid.) 

Despite mentioning a restraining order against David, none of the allegations in the SAC 
mention any violation of that restraining order. While credible threats are alleged (see SAC ¶44), 
there is no allegation that David violated a demand that the pattern of conduct cease. There are 
also no allegations that exigent circumstances excused such demand David cease his pattern 
of conduct.  

As a result, the facts alleged are insufficient to constitute a cause of action for stalking 
and the demurrer is sustained as to this cause of action, with leave to amend. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01030 
CASE NAME: WARD VS. WARD 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DAVID FOUTZ 
* TENTATIVE RULING: * 
 
Please see line 3. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY MARKUS MACHADO 
* TENTATIVE RULING: * 
 
Unopposed motion granted, the case number for the consolidated case will be C18-01662. 
The consolidated case remains assigned to D-7 for all purposes. 
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 6.  TIME:  9:00   CASE#: MSC19-00339 
CASE NAME: 690 HEGENBERGER LLC VS MICHAEL 
HEARING ON MOTION FOR LEAVE TO FILE A CROSS-COMPLAINT 
FILED BY MICHAEL STANTON, BAY AREA COMFORT SOLUTIONS HVAC 
* TENTATIVE RULING: * 
 
Unopposed motion is granted.  The cross complaint is to be served and filed no later than 
3/1/21, with the responsive pleading served and filed no later than 3/19/21. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00512 
CASE NAME: THIBEAUX VS. VALDEZ 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY TAJ LOCKETT, GOLDEN EMPIRE MORTGAGE 
* TENTATIVE RULING: * 
 
Unopposed motion is granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00820 
CASE NAME: WILSON VS. BROWN 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY GABRIELLE WILSON 
* TENTATIVE RULING: * 
 
Unopposed motion is granted.  The FAC is to be served and filed no later than 2/26/21, and the 
existing answer, by stipulation, will stand as the answer to the FAC. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00822 
CASE NAME: HUBBARD VS. AMERICAN HONDA MOTORS 
HEARING ON MOTION TO QUASH SERVICE & DISMISS 1st Amended COMPLAINT 
FILED BY CHASE BIRCHMIER 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Notice to Withdraw Motion To Quash Service of Summons 
filed 2/11/21. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00822 
CASE NAME: HUBBARD VS. AMERICAN HONDA MOTORS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required by CourtCall at 10.30 a.m. 
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11.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON MOTION TO QUASH PURPORTED SERVICE 
FILED BY STEPHEN CHEN 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar due to Plaintiff Brachium’s bankruptcy stay.  Hearing will be 
reset at the 3/15/21 Bankruptcy Status Review Hearing. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01590 
CASE NAME: AL-BAHRANI VS. SIGNET MORTGAGE 
HEARING ON DEMURRER TO CROSS-COMPLAINT of S&J STADTLER, INC. 
FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
Citibank’s demurrer to the Cross-Complaint for indemnity and declaratory relief filed against it by 

defendants and cross-complainants S & J Stadtler, Inc., dba Re/Max Accord, and Dale Price 

(hereinafter collectively “RE/MAX”) is taken off calendar pending further order of the court.   

On its own motion, the court hereby severs RE/MAX’s Cross-Complaint from the main action in 

this case and stays all further proceedings on it until the earliest of the following:  (1) Judgment 

is rendered in the main action between plaintiffs and all parties not in arbitration; (2) plaintiffs 

and RE/MAX reach a settlement; or (3) completion of the arbitration between plaintiffs and 

Citibank.  When the earliest of these things occurs, any interested party may contact the court to 

schedule a Case Management Conference to discuss further proceedings on RE/MAX’s Cross-

Complaint and possible rescheduling of the hearing on the demurrer. 

 

  

13.  TIME:  9:00   CASE#: MSC19-02440 
CASE NAME: MORALES VS. VALDERRAMA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DANIEL NOGUERA MORALES 
* TENTATIVE RULING: * 
 
The Plaintiff is ordered to appear by CourtCall in order to discuss the pending motion.  In the 
event that the Plaintiff fails to appear as directed, this motion will be continued to the OSC date 
of 3/10/21 at 8.30 a.m. 
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14.  TIME:  9:00   CASE#: MSC20-01710 
CASE NAME: MCD  VS.  MOD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MOD SUPER FAST PIZZA, LLC 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is overruled.  Defendant shall file an answer on or before 

March 11, 2021.  The basis for this ruling is as follows. 

 A. Preliminary Matters. 

 Defendant’s opening declaration demonstrates that the parties did not meet and confer 

“in person or by telephone,” as required by the governing statute.  (Code Civ. Proc., § 430.41, 

subd. (a).)  However, the Court has exercised its discretion not to require the parties to conduct 

additional meet-and-confer discussions. 

 Defendant’s demurrer was filed on January 5, 2021 — a day after the extended due 

date.  Defendant is responsible for ensuring that all papers are timely filed; merely submitting 

papers to an attorney service is not sufficient.  However, the Court has exercised its discretion 

to consider defendant’s late-filed demurrer on the merits. 

 Defendant demurs, in part, to plaintiff’s claim for attorney fees.  (Demurrer, p. 3, lines 

10-13.)  The Court declines to consider this aspect of the demurrer because it is procedurally 

improper.  (See Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 

Cal.App.4th 1028, 1047 [“a demurrer cannot rightfully be sustained to part of a cause of action 

or to a particular type of damage or remedy”].) 

 B. The Merits. 

 The Court overrules defendant’s demurrer to plaintiff’s single cause of action for breach 
of contract, because plaintiff has adequately alleged the legal effect of the pertinent contract 
term: the less than startling requirement that defendant pay rent.  (See Construction Protective 
Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 198-199.)  Plaintiff seeks a 
precise amount of delinquent rent ($ 47,837.23) as of a specific date (June 1, 2020), and 
defendant has failed to identify any genuine dispute concerning the corresponding terms of the 
parties’ written lease.  Requiring plaintiff to prepare and file an amended complaint would only 
cause needless delay and needless attorney fees. 

 

  

15.  TIME:  9:00   CASE#: MSC20-02120 
CASE NAME: CALHOUN VS. TREEIUM 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION & STAY PROCEEDINGS 
FILED BY TREEIUM INC. 
* TENTATIVE RULING: * 
 
Motion dropped by stipulation. 
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16.  TIME:  9:00   CASE#: MSC20-02212 
CASE NAME: ATTIC MASTERS VS. PREFERRED 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LEAH MARTHINSEN, et al. 
* TENTATIVE RULING: * 
 
Hearing continued by Stipulation to 3/26/21 at 9:00 a.m. in Dept. 07.  The 3/10/21 Case 
Management Conference is continued to 5/3/21 at 9:00 a.m. in Dept. 07. 

 

  

17.  TIME:  9:00   CASE#: MSN20-0600 
CASE NAME: RIO DEL REY VS. QUEDDENG 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY RIO DEL RAY HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Unopposed motion is granted. 

 

  

18.  TIME:  9:00   CASE#: MSN20-1413 
CASE NAME: SAVE LAFAYETTE VS. CITY OF LAFAYETTE 
HEARING ON MOTION DIRECTING PETITIONER TO PREPARE STATUTORILY 
COMPETE [etc.]  /  FILED BY CITY OF LAFAYETTE, et al. 
* TENTATIVE RULING: * 
 

Respondents the City of Lafayette, Lafayette City Council and the Lafayette Planning 

Commission and Real Party in Interest O’Brien Land Company, LLC’s motion regarding the 

contents of the administrative record is granted. Petitioner is ordered to prepare transcripts of 

the 29 hearings identified in Exhibit A to the Van Dusen declaration and include those 

transcripts in the record to the extent audio recordings of the hearings exist. Audio recordings of 

each of the hearings identified must also be included in the record.  

This is a CEQA case involving a proposed 315 unit residential development in Lafayette, 

which was approved by the City Council on August 25, 2020. A development for the area was 

originally proposed in 2011 and an EIR was prepared in 2013. In 2018, the proposed 

development was changed and a CEQA addendum to the EIR was prepared based on the 2018 

proposal. Petitioner is challenging the adequacy of the EIR. 

Petitioner chose to prepare the record. The parties disagree about what should be 

included in the record. The moving parties want transcripts of 29 of the 121 hearings before the 

City Council, Planning Commission and a few other City commissions / departments to be 

included. Petitioner argues that minutes of these hearings are sufficient and has offered to 

provide transcripts for seven hearings. It is undisputed that transcripts of these hearings do not 

currently exist and will have to be created.  
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Public Resources Code section 21167.6(e) provides a non-exhaustive list of what must 

be included in the record. As relevant here, the record must include: “[a]ny transcript or minutes 

of the proceedings at which the decisionmaking body of the respondent public agency heard 

testimony on, or considered any environmental document on, the project, and any transcript or 

minutes of proceedings before any advisory body to the respondent public agency that were 

presented to the decisionmaking body prior to action on the environmental documents or on the 

project.” (Pub. Res. Code § 21167.6(e)(4).) In addition, the record must include “[a]ny other 

written materials relevant to the respondent public agency’s compliance with this division or to 

its decision on the merits of the project… .” (Pub. Res. Code § 21167.6(e)(10).) 

In Consolidated Irrigation Dist. v. Superior Court (2012) 205 Cal.App.4th 697 the court 

considered whether transcripts of three public hearings were required to be included in the 

CEQA record. There were audio recordings of the hearings, which occurred before the city’s 

final decision on the project. First, the court considered the “transcript or minutes” requirement in 

section (e)(4). The court rejected an argument that the city had the option of including either 

transcripts or minutes and instead noted that the record should include all transcripts and 

minutes. (Id. at 716 fn. 11.) The court concluded, however, that the transcripts did not exist 

when the city made its final determination and thus, those transcripts were not required under 

section (e)(4). (Id. at 716.)  

Next, the court consider the “other written materials” requirement in section (e)(10.) 

The court found that “other written materials” included audio recordings of the meetings when no 

transcript of those meetings had been prepared. (Id. at 718.) The court ordered that audio 

recordings should be included in the record. Thus, following Consolidated Irrigation Dist. audio 

recordings of the hearings must be included in the record.  

Petitioner relies on Consolidated Irrigation Dist. to argue that only audio recordings 

need to be included. There, the court did not order the preparation of transcripts, noting that 

“[w]e have located no authority for requiring the nonrequesting party to prepare or pay for the 

preparation of a transcript.” (Id. at fn. 13.) The court did not address California Rules of Court, 

rule 2.1040 and, as discussed below, rule 2.1040 applies to CEQA cases.  

In San Diego Citizenry Group v. County of San Diego (2013) 219 Cal.App.4th 1 the court 

considered whether the petitioner should be required to reimburse the county for preparing 

transcript of some planning commission hearings. The court held that petitioner was not 

required to pay for transcripts of these hearings under section (e)(4) because they were not 

transcribed until four months after the board of supervisors certified the EIR and thus were not 

included in the record of the proceedings before the board of supervisors. (Id. at 26-27.) The 

holding in San Diego Citizenry Group does not help Petitioner, however, because that opinion 

did discuss section (e)(10) or California Rules of Court, rule 2.1040.  

Finally, in San Francisco Tomorrow v. City and County of San Francisco (2014) 229 

Cal.App.4th 498 the court considered whether transcripts from five hearings before a committee 

must be included in the record. As with the other cases, transcripts from these hearings were 

not prepared when the board of supervisors made its decision. (Id. at 529-530.) The court held 
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that the audio recordings and the transcripts of these hearings were “other written materials” 

under section (e)(10) and were required to be included in the record. (Id. at 532.) The court also 

found that the trial court “properly required transcripts to be prepared for each hearing pursuant 

to California Rules of Court, rule 2.1040(a)… .” (Id. at 532, fn. 32.)  

Thus following San Francisco Tomorrow, the record here must include both audio and 

transcripts of the hearings that are relevant to the City’s compliance with CEQA or to its decision 

on the merits of the project.  

Petitioner suggests that not all hearings are related to the version of the project that was 

approved in 2020. The petition makes it clear that Petitioner is challenging the 2013 EIR and the 

2020 addendum. Thus, hearings going back to the 2013 EIR are relevant to the City’s 

compliance with CEQA or to its decision on the merits of the project. While some of 121 

hearings may not meet the standard in section (e)(10), Petitioner has not shown that the 29 

identified hearings are irrelevant to the City’s compliance with CEQA or its decision on the 

merits of the project. 

California Rules of Court, rule 2.1040(a) states that transcripts must be lodged with the 

court before “electronic sound or sound-and-video recording of deposition or other prior 

testimony” can be offered into evidence at trial. Rule 2.1040(b) applies to “any electronic sound 

or sound-and-video recording not covered under (a)”. San Francisco Tomorrow makes it clear 

that rule 2.1040 applies to CEQA writs and requires a written transcript of hearings along with 

the audio recordings. San Francisco Tomorrow did not appear to discuss the difference between 

subsections (a) and (b). Nor did San Francisco Tomorrow explain why subsection (a) was the 

appropriate section in that case. Subsection (b), like subsection (a), requires a transcript of the 

audio recordings, but the transcript need not be certified (California Rules of Court, rule 

2.1040(b)(1)). The parties have not addressed which subsection should apply here. The Court is 

not convinced that “other prior testimony” is meant to include the type of testimony typically 

given at city hearings. Thus, the Court finds that subsection (b) applies here and while Petitioner 

must prepare the hearing transcripts they do not need to be certified.   

Petitioner argues that creating transcripts for all the hearings requested by the moving 

parties will cost over $30,000. (Drury decl. ¶ 6.)  The Court is mindful that CEQA requires the 

party preparing the record to “strive to do so at reasonable cost in light of the scope of the 

record.” (Pub Resources Code § 21167.6(f); see also, San Diego Citizenry Group, supra, 219 

Cal.App.4th at 27.) There is also a concern that a developer has an incentive to increase the 

cost of preparing the record. (See, e.g. Hayward Area Planning Assn. v. City of Hayward (2005) 

128 Cal.App.4th 176.) Still, the case law makes it clear that transcripts of the 29 hearings are 

required under Public Resources Code section 21167.6(e)(10) and California Rules of Court, 

rule 2.1040. The Court has located no authority that gives it discretion to decide what can be 

excluded from the list of required items in subsection (e) based on the costs of preparing 

those items.   

The Court finds that the record must include transcripts for the 29 hearings identified by 

the moving parties in Exhibit A to the Van Dusen declaration. If the parties cannot locate an 
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audio recording of a hearing then no transcript for that hearing needs to be prepared. The 

parties are ordered to meet and confer if there remains a dispute about the existence of audio 

recordings for hearings on this list and/or the quality of audio for those hearings. If the parties 

cannot resolve any remaining issues they may contact department 7 to request a hearing with 

the Court or file an ex parte application.  

Petitioner’s requests for judicial notice of the meeting minutes are denied as irrelevant. 

Given the legal authorities discussed above, the Court does not have discretion to require 

meeting minutes in lieu of transcripts and therefore the Court did not need to review the meeting 

minutes to make its decision. 

In the event that this ruling is timely contested, the hearing will be at 9.45 a.m. 

 

 

 


